THE OFFICE OF 
THE JUDGE ADVOCATE GENERAL OF THE NAVY 
WASHINGTON « D. C. 


This issue of the JAG JOURNAL is devoted to the program for improving and speeding up the admin- 
istration of justice and promoting discipline in the Navy and Marine Corps—OPERATION TAPECUT. 

We must continually be alert to insure that our new Navy is the most efficient organization in the world. 
No matter what our current level of efficiency, improvement can frequently be made by re-evaluating our 
procedures. 

Maintaining a strong and effective Navy is a responsibility we all share. To meet that responsibility, 
we must make full use of our resources—human as well as material. That is the broad objective of OPER- 
ATION TAPECUT. Effectively administered, the program will save millions of dollars in naval appropria- 
tions at the time when the Navy most needs those savings. 

OPERATION TAPECUT has four specific purposes: 


(1) To decrease the tie-up of manpower resources in our brigs; 

(2) To conserve the manpower resources of personnel responsible for the administration of justice 
and discipline, particularly commanding officers and executive officers afloat; 

(3) To improve the quality and effectiveness of justice in the Navy and Marine Corps by simpli- 
fying its administration and expediting its processes; and 

(4) As an all-important end result—fo promote discipline. 

OPERATION TAPECUT can set the stage, clear away obstacles, and provide the tools necessary for 
the accomplishment of its purposes—but it cannot guarantee its own success. Its success depends upon 
the full development and use of the tools and opportunities it provides. The key to the success of the 
program is in the collective hands cf those charged with the administration of justice and discipline, 
throughout the Navy. 


OPERATION TAPECUT is an ALL NAVY program. If you have suggestions which would contribute 
to its success, send them fo us. 


CHESTER WARD 
Rear Admiral, U. S. Navy 
Judge Advocate General of the Navy 


J. L. HOLLOWAY, Jr. 
Vice Admiral, U.S. Navy 
Chief of Naval Personnel 


ei ghee 


DECEMBER 1957-JANUARY 1958 








The JAG Journal is published by the Office of the 
Judge Advocate General of the Navy as an informal 
forum for legal matters of current interest to the naval 


service. The objective of the JAG Journal is to acquaint 
naval personnel with matters related to military law 
and to bring to notice recent developments in this field. 

Use of funds for printing this publication has been 
approved by the Director of the Bureau of the Budget, 
10 September 1957. 


For sale by the Superintendent of Documents 
U. S. Government Printing Office, Washington 25, D. C. (Monthly). 
Price 15 cents (single copy). Subscription price $1.25 per year; 
35 cents additional for foreign mailing. 
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A MESSAGE FROM THE SECRETARY 





HON. THOMAS S. GATES, JR. 
Secretary of the Navy 


The Navy is faced with a challenge. Our role in the defense of the United States is constantly increasing in 
importance and our responsibilities have never been greater. The Navy must fill its role and meet these responsi- 
bilities by constantly balancing its programs with a budget that our country can afford. 

We must maintain a prosperous, economically strong United States. This means that every penny of Navy 
money must be carefully reviewed as to its priority with great emphasis on naval power, readiness and modernization. 

One of the most tragic sights I have seen is that of young men confined to Navy brigs. They are very young 
men—-sixty-two out of every hundred of them are under twenty-one years old. Some few of our civilian and 
Navy population, it seems, must always be in confinement. 

Anything we can do to cut down the population of our brigs—anything we can do to reduce this waste of man- 
_— and money—must be done. Apart from this waste, we have a great responsibility to better handle our human 
relations. 

With our efforts to economize by speeding up and simplifying the administration of justice, we do not intend 
to sacrifice the quality of the justice administered in the Navy. The administration of justice is one of the corner- 
stones of an effective Navy, and is the foundation of discipline. However, anything we can do to improve the admin- 
istration of justice will improve and increase the readiness and effectiveness of the Navy. We want to speed up our 
justice system, but maintain our standards of fair play. 

This issue of the JAG JOURNAL presents a number of reforms which have been made in the administration of 
justice in the naval service. Proposals for further improvement are also discussed. These reforms include all 
sound safeguards, and they deserve understanding and support. 

These measures are bringing improvements in the field of military justice and discipline. Comparable measures 
are being taken in other fields of naval endeavor. Only an across-the-board effort will enable a strong Navy to 
continue its progress in defense techniques. Finally, this is a challenge to our leadership which must be met. 


THOMAS S. GATES, Jr. 
Secretary of the Navy 
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JUSTICE FOR THE GOOD CITIZENS OF THE NAVY 


HIS ISSUE of the JAG Journal is devoted primarily to the program for improving and speeding up the 
TT caministration of justice—justice for those accused of crime. How about the great majority of our 
naval population—the good citizens? Do they not need assistance in securing justice? 

The quickest way for a Navy man to secure the services of an attorney is to get accused of a serious 
offense. Thereafter, at every step in the pretrial, trial, and post-trial review, the individual's rights are 
safeguarded by lawyers supplied by the Navy. There are non-criminal fields, however, in which there 
is a crying need to have high caliber professional legal services made available to our good citizens. 
And these fields are not unimportant. They affect the morale and readiness of our personnel. 

The more important of these fields are physical disability retirement, legal assistance, and personnel 
claims. While the field of legal assistance is generally limited to the strictly personal type of unofficial 
problem, the other two fields cover official matters of a personal nature. Obviously, the accomplishment 
of justice in these matters can be extremely important to our individual members. Congress has 
guaranteed certain rights to members of the armed forces in their individual capacities. These include 
both property rights and personal rights arising out of their status as members of the armed forces. 

These property rights are best illustrated in the field of claims. In the past there has been too much 
red tape and too little speeding up of the cause of justice in adjudicating the claims of our members 
against the Government for damage done to their property such as household effects. I am pleased to 
report that rapid progress is now being made in cutting through much of this red tape and in simplifying 
the procedures. 

Our Personnel Claims Regulations have been completely redrafted for the first time since 1945. 
Among other things, these new regulations will eliminate the time-consuming requirement of securing 
appraisals where the total amount claimed is under $100 and the damage to any single item is under 
$50. Also, the requirement has been abolished that remedies against carriers or insurers must first be 
pursued before the Government will process a claim. In this field, therefore, I consider that satisfactory 
progress has been made in assisting the good citizens of the Navy. 

When we come to legal assistance, persuasive proof is furnished that our good citizens need the 
help of lawyers. That this need is fully appreciated is demonstrated by the 160,000 legal assistance 
clients which our Navy lawyers handle annually. (This compares to the approximately 3,000 military 
justice clients that our Navy lawyers have each year.) These clients were accused of no crime or 
military offenses—nevertheless they needed a lawyer. Their morale was improved by the fact that 
legal assistance was made available to them. I recognize, however, that the job we do in this field 
is hampered by the fact that the Navy only has about 430 full-time uniformed lawyers. 

It is in the field of physical disability retirement that our good citizens need more justice. This field 
involves substantial personal rights and we have at least 8,000 physical evaluation retirements a year. 
When our people become physically unfit to perform their duties through no fault of their own, they 
certainly deserve no less in the way of qualified legal counsel, a full and fair hearing, and justice under 
law than the man accused of wrongdoing. 

One aspect of the physical evaluation system which gravely concerns me is the lack of representa- 
tion now afforded a party. Under present procedures, we give full legal service only to the mentally 
incompetent parties. They are the only ones who can count on having assigned counsel. Not only do 
we fail to supply counsel in many disability cases where they are sorely needed, but the ones we do 
supply are spread so thin that I fear that they do not have time to do a fully adequate job. 

There are other aspects of physical disability cases (as in almost all retirement situations) on which 
expert legal advice is needed. These aspects encompass such matters as pay computations, veterans’ 
rights, survivors’ benefits, employment, and income tax questions. 

Although the physical evaluation system is fundamentally sound, improvements are obviously 
needed. For that reason, a study of the system and the governing directives is currently underway. 
Procedures must be set up which will protect as fully as possible the substantial rights of the individual, 
equally with the dollars of the Government. 

With the present shortage of full-time professional Navy lawyers, we can go little beyond the 
bare minimum that the law requires when it comes to representation. It will be one of the prime objectives 
of my office to see that all the good citizens of the naval service have counsel to assure them that they 
will attain justice—justice in every sense of the word. 


RICHARD JACKSON 
ASSISTANT SECRETARY OF THE NAVY 
PERSONNEL AND RESERVE FORCES 
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THE ROLE OF LEADERSHIP IN RELATION TO DISCIPLINE 
AND TO THE ADMINISTRATION OF JUSTICE 


ADMIRAL ARLEIGH BURKE, USN 
CHIEF OF NAVAL OPERATIONS 


HE PRIMARY FUNCTION of the Naval 

Commander is the supervision and guidance 
cf men. Even in the nuclear-missile age, men 
are still the primary element of military ef- 
fectiveness. It takes men to man the machines, 
fire the missiles, or push the buttons. Men win 
tattles. The success of the Navy is directly 
cependent upon how well its men perform their 
cuties. 

A good organization is one that is well-moti- 
vated and well-disciplined. Motivation and 
discipline are functions of leadership. Men 
are moulded into a good fighting organization 
through competent leadership. 

The members of a well-disciplined organiza- 
tion work with enthusiasm, willingness, and 
zest, as individuals and as a group, to fulfill the 
common aims of the organization. They 
understand the purpose of their organization 
and the importance of their work. They are 
proud of the part they play. 

In a military organization, just leadership is 
one of the keys to good discipline. The humane 
and expeditious administration of justice is 
characteristic of good leadership. 

Command and discipline are inseparable. 
The commander himself must set the tone of 
the discipline within his command. The com- 
mander himself is responsible for assigning 
duties, evaluating performance, for commend- 
ing for good performance, and for disciplining 
for poor performance. 

Discipline is more than punishment or fear 
of punishment. It is a critical factor in combat 
effectiveness. It is essential to effective per- 
formance of a military organization both in war 
and in peace. 

The first purpose of discipline is to make the 
good men better—to make the spirited, con- 
scientious men appreciate their contribution to 
the national security. The final task of dis- 
cipline is to administer justice expeditiously. 

Our Armed Forces are composed of free citi- 
zens who are serving the country in a spirit of 
intelligent patriotism. Discipline must accord- 
ingly be administered in a manner that safe- 
guards the inherent dignity and self-esteem of 
the individual. 


Over-all discipline standards are established 
by the higher echelons. But good discipline is 
achieved in an organization only if all echelons 
of command accept and exercise their personal 
and collective responsibilities in this area. 

The personal responsibility of the com- 
mander for the discipline in his organization 
cannot be delegated. Nevertheless, there has 
been a growing tendency to separate aspects of 
discipline from command. Some of this is be- 
yond the control of the Navy, but much of it 
also is within the power of the Navy itself 
to correct. 

The Commander leans heavily upon his legal 
experts to assist him in the interpretation of 
the law and to speed the increasingly compli- 
cated procedures for the administration of jus- 
tice. Talented legal assistance is invaluable to 
the naval commanders, and specialist officers 
constitute an integral part of each major 
command. 

The Navy’s law specialists contribute much 
toward the proper functioning and discipline 
of the command. The administration of naval 
justice under the Uniform Code of Military 
Justice requires the assistance of our trained 
law specialists. However, the law specialists 
can only assist. The final responsibility for the 
dispensing of justice must still remain with the 
Commander. 

One of the most important steps toward the 
improvement of discipline within the Navy is 
increased attention to individual performance 
and individual problems. This attention must 
be manifested at all levels of command, from 
the petty-officer level up. 

The greatest problem of discipline in the 
Naval Service today is one of absenteeism. The 
solution to this problem depends to a large de- 
gree on the understanding and leadership of in- 
dividuals by competent individual leaders. 

The Navy also is confronted by a serious 
problem in the large number of courts-martial 
and in the man-days lost as a result of delays 
in processing the individual cases. This prob- 
lem is aggravated by administrative procedures 
which tend to impede the expeditious adminis- 
tration of justice in the Navy. 
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The Judge Advocate General of the Navy is 
working hard to improve procedures for speed- 
ing up the administration of justice in the Navy. 
Progress is being made. The Chief of Naval 
Personnel has initiated positive action which 
also promises to be effective, but it must be 


emphasized that this is an all-hands task. The 
entire Naval Establishment can and must assist. 
Ultimate success in this worthwhile prograin 
is dependent upon the enthusiastic leadersh p 
and resourcefulness of Naval Commanders of 
the entire Naval Establishment. 


CMR DIGESTS 


The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for informational pur- 
poses only and is not to be cited as CMR authority in 
judicial proceedings. 


ARTICLE 32 INVESTIGATION—An accused is entitled to have a 
qualified lawyer appointed to represent him at an Article 32 in- 
vestigation. He can, however, waive his right to counsel. 


@ The accused was tried and convicted by a general 
court-martial of three specifications of larceny from the 
Air Force Aid Society. 

“At the trial, he was represented by individual mili- 
tary counsel and appointed defense counsel, both of 
whom were certified as competent to perform legal 
duties in a general court-martial. 

“During an out-of-court hearing on a defense objec- 
tion to a deposition offered by the prosecuton, the law 
officer questioned the accused. In the course of this 
examination, the accused testified that he had had no 
counsel at the pretrial investigation under Article 32, 
[UCMJ] * * *. He said that he was advised by the 
investigating officer that he could ‘have an officer, not 
a lawyer’ for counsel; consequently, he told the investi- 
gating officer that ‘it was no use having just any officer 
sitting here on this investigation.’ He declined to 
exercise his right to counsel. 

“Paradoxically, over defense counsel’s objection, the 
point was picked up by trial counsel and made the 
subject of further examination. Finally, defense coun- 
sel, ‘In view of the evidence . . . raised in this out-of- 
court hearing,’ objected to the Article 32 investigation 
because the accused was deprived of his right to quali- 
fied counsel. The investigating officer was called as a 
witness. He testified that this was his first investiga- 
tion. He was advised by a sergeant of the procedure to 
follow and that ‘all the lawyers were busy,’ and, thus, 
if the accused wanted counsel, ‘he would get an officer.’ 
As a result, in advising the accused of his Article 32 
rights, he informed him that if he requested counsel, 
‘they possibly could not give him a lawyer but he would 
have a lawyer during the trial.’ 

“On review, a board of review found that the accused 
had not ‘knowingly elected to proceed without counsel.’ 
It, therefore, held that error had been committed during 
the pretrial investigation. However, it concluded that 
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the error did not prejudice the accused.” The United 
States Court of Military Appeals granted review on the 
following issue: 

“*Whether advising the accused that he could 
not have qualified counsel at the Article 32 hearing 
was prejudicial.’ ” 

After noting that Article 32 provides that no specifi- 
cation shall be referred to a general court-martial for 
trial until a thorough and impartial investigation has 
been made of the matters it sets forth and, after setting 
forth in part paragraph 34c (3) of the Manual for 
Courts-Martial, United States, 1951, 

“« * * * will detail a competent officer to repre- 
sent the accused as counsel at the investigation; 
* * *? [Emphasis supplied.]”, 

the Court said: “* * * Appellate defense counsel main- 
tains that these provisions require the appointment of 
a member of the bar or a person qualified within the 
meaning of Article 27 (b), Uniform Code, 10 USC 
§ 827, as ‘competent’ to practice law in the courts- 
martial system. Careful consideration of Article 32 and 
its relation to other provisions of the Uniform Code 
indicates that defense counsel’s contentions are correct.” 

The Court concluded that in practical terms Article 32 
unquestionably requires the appointment of a lawyer to 
represent the accused. 

It reviewed the explanation given to the House of 
Representatives on the meaning of the Code by the 
Chairman of the Subcommittee of the House Armed 
Services Committee and found nothing to militate 
against the language and the obvious purpose of Article 
32. 

The Court reasoned that from the standpoint of pre- 
liminary preparation, the Article 32 investigation is 
fundamentally a part of a general court-martial case 
and said: “In short, the connection between the investi- 
gation and the trial itself is so close that we are of the 
opinion that Congress did not intend to differentiate 
between the two in regard to the qualifications of counsel 
appointed for the accused. We conclude, therefore, that 
the accused is entitled to be represented at the investi- 
gation by the same kind of counsel to which he is en- 
titled at the trial, namely, counsel qualified within the 
meaning of Article 27 (b).” 

The Court announced that the right to counsel at the 
Article 32 investigation can be waived. It said: “* * * 
[The] accused can consent to be represented at the 
pretrial investigation by a nonlawyer, provided he is 
fully informed of, and understands, his right to have 
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THE EFFECT OF THE ADMINISTRATION OF JUSTICE 
UPON DISCIPLINE 


GENERAL R. McC. PATE, USMC 
COMMANDANT OF THE MARINE CORPS 


=““HE MARINE CORPS is a force in readi- 

# ness. As such, it stands ready to engage 
tie enemy in time of war and to defend the 
United States, its interests, and bases at all 
tmes. In order to sustain a force in readiness, 
h gh states of morale, efficiency, and discipline 
ave essential. The administration of military 
justice must be fair, expeditious, and in accord- 
ance with applicable law or the adverse effect 
vill be reflected in the status of morale, effi- 
c.ency, and discipline. The basic precepts of 
niilitary leadership have always included a deep 
:espect for the law and a fervent effort to secure 
air and impartial administration of justice 
‘vithin the command. 

One of the most pressing current problems in 
the administration of military justice is the 
time lapse between the commission of the of- 
fense and the date of trial by court-martial or 
other disposition, such as dismissal of the 
charge or the award of nonjudicial punish- 
ment. It is my opinion that maximum speed, 
consistent with fair procedure and full con- 
sideration of the merits of the particular case, 
is essential in the disposition of disciplinary 
matters. I subscribe to the view that every 
individual in the military service of the United 
States is entitled to the same constitutional 
rights, privileges, and guarantees as any other 
American citizen, except those which are spe- 
cifically denied or limited by the Constitution 
and Amendments thereto. 

One such guaranteed right stressed by the 
Uniform Code of Military Justice is the right to 
a speedy trial. This right of military person- 
nel accused of a crime is particularly important 
because there is no procedure for bail or bond 
prior to trial under military law. Prolonged 
delay in bringing the accused to trial tends to 
defeat the deterrent effect the adjudged punish- 
ment may have had on other potential offenders. 
Further, such pretrial delay could, under some 
circumstances, be held to deprive the accused of 
rights prescribed by the Constitution and the 
Uniform Code of Military Justice. It is impera- 
tive that those persons charged with the re- 
sponsibility of the administration of military 
justice recognize that a speedy trial is a sub- 


stantial right of an accused and cannot be 
denied him. 

All persons in the Marine Corps, whether 
they be accusers, investigators, superiors, com- 
manders, counsel, court members, or reviewing 
authorities, are enjoined to act as expeditiously 
as the circumstances of the case permit. Post- 
trial delays in preparation of records of trial 
and review at the convening authority’s level 
often frustrate rehabilitation procedures estab- 
lished within the retraining commands. This 
frustration is occasioned by the fact that sen- 
tenced prisoners are not transferred to the re- 
training commands until this initial review has 
been completed, and, in some cases, that of super- 
visory authorities. The retraining commands 
provide means to restore deserving prisoners to 
military duty. They seek to salvage men and 
skills useful to the Marine Corps and to retain 
benefits of money and effort expended in train- 
ing the individual Marine. To this end, the 
sentenced prisoner should reach the retraining 
command at the earliest practicable time in 
order that the rehabilitation forces may be set 
in motion to the benefit of the individual and the 
Marine Corps. 

Delay in the administration of military jus- 
tice of confined personnel results in an inex- 
cusable waste of manpower. It is to be noted 
that confinement is not to be imposed pending 
trial unless deemed necessary to ensure the 
presence of the accused at the trial or because 
of the seriousness of the offense charged. Not 
only are the services of the person confined lim- 
ited to nonproductive efforts, but the guard 
personnel required to maintain the security of 
prisoners are taken away from training in com- 
bat ready organizations. Under current condi- 
tions, the Marine Corps cannot afford the 
absence of such personnel from the tactical 
units. 

Inefficient administration of military justice 
and discipline is indicative of a lack of genuine 
interest on the part of responsible Marine com- 
manders. It is an inescapable fact that 
breaches of discipline have a direct relationship 
to effective leadership. The qualities of leader- 
ship stressed by the Marine Corps since the time 
of its inception are as valid today as they were 
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in the past. It is the nondelegable responsi- 
bility of command, at every echelon, to ensure 


DIGESTS. . . 


(Continued from page 6) 


a qualified lawyer appointed to represent him.” 

The decision of the board of review was reversed. 
The findings of guilty and the sentence were set aside 
and the record of trial “returned to The Judge Advocate 
General of the Air Force for reference to the convening 
authority who, in his discretion, may dismiss the charges 
or order another investigation in accordance with the 
requirements of Article 32. He may take such other 
proceedings, including a rehearing, as may be justified 
by the investigating officer’s report and the evidence.” 
U. S. v. Tomaszewski, 8 USCMA 266, 24 CMR 76. 

NOTE: See ALNAV 48 which was promulgated as a result of 
this decision. 


DESERTION—Law officer's instructions—Absence of fifteen months— 


@ The accused pleaded not guilty to desertion in viola- 
tion of Article 85, UCMJ, but guilty to the lesser offense 
of absence without leave in contravention of Article 86, 
UCM, for an absence of some fifteen months’ duration, 
terminated by surrender. The accused was found guilty 
as charged by the court-martial. The sole issue before 
the United States Court of Military Appeals concerned 
the correctness of the law officer’s instructions. 


LEGAL ASSISTANCE NOTES 


LCDR NATHAN COLE JR., USNR 
TO WILL OR NOT TO WILL 

A great many people, including lawyers, go through 
life and die without making a will. This may, at times, 
be intentional, but usually it is because of negligence or 
procrastination on the part of the person involved. Asa 
practical matter, in our so-called modern times, the 
average person may have very little property to pass 
under a will. This is true because of the present em- 
phasis on life insurance payable to a specific beneficiary, 
living trusts, the tendency for husbands and wives to 
own or hold property jointly with right of survivorship 
(real property, stocks, bonds, bank accounts, automo- 
biles, etc), and the fact that currently many different 
retirement, survivor, and social security benefits pay- 
able only to certain classes of survivors are major fac- 
tors in estate planning. Life insurance payable to a 
specific beneficiary is paid, of course, without regard to 
the provisions of a will. A trust is governed by its own 
provisions. Jointly owned property vests in the sur- 
vivor by operation of law upon the death of one of the 
joint owners. Most survivor benefits are payable only 
to certain persons or classes of persons, and are not 
affected by a will. 

A will may be very important, however, for any 
number of reasons. A person may have valuable prop- 
erty in hisown name. He may wish his wife to have this 
property, but if he dies intestate his children will in- 
herit and the wife will only have a life estate in a portion 
of the real property and a child’s share of the person- 
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that military justice is expeditiously, fair'y, 
and impartially administered. 








“Prior to deliberation on the findings, the court was 
instructed that if the condition of absence withcut 
proper authority was much prolonged and there was 10 
satisfactory explanation of it, the court would ‘be justi- 
fied in inferring from that alone an intent to remain 
absent permanently.’” The Court concluded that it was 
unable to distinguish this instruction from the one it 
recently condemned in United States v. Cothern, 8 
USCMA 158, 23 CMR 382, and United States v. Burgess, 
8 USCMA 163, 23 CMR 387. The Court said: “For the 
reasons set forth in those decisions, the accused’s con- 
viction must be reversed-” U- S. v. Nelson, 8 USCMA 
278,24 CMR 88. 


REVIEW—STAFF JUDGE ADVOCATE/CONVENING AUTHORITY— 
Standard of proof convening authority must use in his review-—— 
Guilt beyond a reasonable doubt— 


@ In his review of this case, the staff judge advocate 
stated: “‘In my opinion— * * * Except as to the find- 
ing of value the competent evidence establishes that the 
findings of guilty are correct in law and fact.’ ” 

The question raised on appeal was whether or not in 
his post-trial advice the staff judge advocate mis- 
informed the convening authority on the standard of 


(Continued on page 16) 





alty. A person may not wish his family to have abso- 
iute control of his estate because he does not trust their 
business ability. A person may be unmarried and wish 
certain relatives or friends to share his estate to the 
exclusion of others. A couple may be childless and wish 
the survivor to have everything (which would not hap- 
pen if either died intestate) and also wish to provide for 
specific disposition of their estates in case of simultane- 
ous death. There may be adopted or stepchildren in- 
volved in a family who must be specifically provided for. 
The facts of each particular situation will requre con- 
sideration and planning. Descent and distribution of a 
deceased person’s estate are governed by state law. 
An estate is normally settled by the law of the state of 
the deceased person’s domicile. You may find that with- 
out a will your property would not go to the persons 
whom you would wish to have it. 

Reduced to its most simple terms, a will is just a means 
of disposing of your worldly possessions according to 
your own wishes when you no longer have any use for 
them. You may or may not actually need a will, but 
seldom does it defeat your purpose to have one. Even 
though your disposable estate be small, the disposition 
is usually simplified if you leave a will. 

It would be to your benefit to discuss your estate plan 
and the drafting and execution of a will with your legal 
assistance officer or, if you prefer, your civilian attorney. 
Since estate planning, in its broad sense, has become a 
specialty because of the many different considerations 
such as taxes, investments, ready cash to be available, 
and steady income desired, the service of a specialist 
in this field might be desirable under some circumstances 
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AIR FORCE POST-TRIAL CLEMENCY PROCEDURES 


MAJOR GENERAL REGINALD C. HARMON, USAF 
JUDGE ADVOCATE GENERAL OF THE AIR FORCE 


TIS A PECULIARITY of the system of mili- 

tary justice that a convicted person, in addi- 
tion to being subjected to the loss of liberty and 
roney in the form of confinement at hard labor 
and fines or forfeitures, is also often sentenced 
t)» be discharged from the military service with 
a dishonorable or bad conduct discharge. The 
consequences to the person so discharged are 
too familiar to merit extended repetition in this 
brief article. 

The decreased eligibility for most types of 
employment, the social disadvantages, and the 

ss of veterans’ benefits have been well known 

to millions following World War II. No one 
can deny that the consequences of a punitive 
lischarge are invariably unfavorable and, in 
almost every instance, lifelong. Before any 
individual is so punished and so branded, most 
careful attention should be given to an appraisal 
of his future value as a serviceman and as a 
citizen. 

Aside from the consequences to the indi- 
vidual, consideration must be given to the un- 
necessary waste of American manpower which 
occurs when punitive discharges are indis- 
criminately given offenders who can success- 
fully be rehabilitated and restored to duty. 
Neither America nor the military service can 
afford either to waste manpower or to be un- 
mindful of the problems of the individual of- 
fender, not to mention the effect which his 
punitive separation will have upon society 
generally. 

It has always been the policy of the succes- 
sive Secretaries of the Air Force and their 
Judge Advocate General that every airman con- 
victed by court-martial, whose sentence as ap- 
proved includes a punitive discharge, is entitled 
to individual consideration on every level of 
review with respect to clemency. 

In furtherance of that policy, court-martial 
sentences are reviewed for clemency by the 
convening authority, the officer exercising gen- 
eral court-martial jurisdiction, the Board of 
Review, The Judge Advocate General, and the 
Secretary of the Air Force. Each person re- 
sponsible for reviewing his sentence for clem- 
ency must have available complete information 
bearing upon the accused’s personal history. 

448177- 
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It is required of every Air Force judge advocate 
preparing such a review that he conduct a 
personal interview with the accused. No staff 
judge advocate review is considered complete 
in the Air Force unless it contains information 
reflecting such an interview or an explanation 
as to why it could not be accomplished. Such 
interviews are conducted, insofar as is possible, 
immediately after the trial by a judge advocate 
who has had no prior contact with either the 
trial or the preparation of the case. 

Before the interview with the accused has 
begun, he is advised of its purpose by the clem- 
ency interviewer and of his rights under Article 
31 of the Uniform Code of Military Justice. 
Should he desire to make a statement having 
any relevancy to clemency, such statement may 
be committed verbatim and included as a part 
of the clemency interview. It is not uncommon 
to secure most of the information concerning 
the accused’s personal history in this fashion. 
Included in the category of relevant personal 
history are the following: Place of birth; home 
address or addresses; civilian employment; 
education; marital status; number and ages of 
dependents; civilian criminal record; and other 
items of the same kind. 

The personal interview is, of course, also 
helpful with respect to securing information 
pertaining to the accused’s prior military serv- 
ice and the following items, among others, are 
properly included and, where reasonably con- 
venient, are checked against the official service 
records of the accused: Dates of service; types 
of discharges; promotions; overseas and com- 
bat service; decorations and awards; discipli- 
nary actions; and previous convictions by 
courts-martial. 

As might readily be discerned, much depends 
upon the skill of the interviewer in establishing 
a talking relationship with the accused designed 
to elicit a maximum of pertinent information 
from him. On occasion an accused may refuse 
to participate in the interview in any fashion. 
The judge advocate, in such event, should take 
pains to convince the accused that participation 
is almost certain to result in benefit to him since, 
after all, the sentence can never be increased, 
but can on many levels, on a clemency basis, be 
reduced. 
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It may be necessary in some cases to have 
more than one interview with the accused. It 
is a rare instance where an accused who has 
been properly advised of the potential benefits 
to be realized from full cooperation with the 
clemency interviewer, completely refused to do 
so. In the usual case the accused is willing to 
reveal his own background, including his accom- 
plishments, difficulties, and failures. 

One of the very important things almost al- 
ways learned by the interviewer in the course 
of his contacts with the accused is the accused’s 
reaction to having been convicted and sentenced 
by the court-martial and his plans for dealing 
with this serious recent event and whether or 
not he intends to attempt to win his way back 
into the Air Force and become a productive 
member of his organization. The answer to 
this question is always a vital part of the clem- 
ency interview and the skilled interviewer will 
highlight it in the course of evaluating the 
accused. 

In every case the interviewer attempts to 
gain from the accused a definite expression of 
his attitude toward rehabilitation and further 
service. A good interviewer does not content 
himself merely in asking the accused his atti- 
tude toward such things, but preliminarily ex- 
plains to him the nature and consequences of 
the sentence which has been adjudged against 
him with special emphasis as to the effect on 
the accused of the punitive discharge. Addi- 
tionally, he will explain the restoration policy 
and programs in force in the United States Air 
Force. 

It goes without saying that in those rare cases 
where the clemency interviewer forms or has 
proconceived personal feelings toward the ac- 
cused, he should disassociate himself from the 
case. 

In addition to the inclusion in the review of 
the staff judge advocate of the clemency inter- 
view conducted with the accused, there is also 
included a concise summary of any evidence in- 
troduced during the trial of the case concerning 
clemency, a report of any significant medical or 
psychiatric examinations made of the accused, 
a copy or a summary of evaluations of the ac- 
cused made by the prison or confinement officer 
in charge of the confinement facility in which 
the accused is incarcerated, an evaluation by the 
accused’s commander, a separate one from the 
accused’s first sergeant and, if he elects to sub- 
mit a favorable evaluation, from a chaplain. In 
some cases where appropriate, evaluations by 
other persons, such as working supervisors hav- 
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ing knowledge of the accused’s restoration po- 
tential, may be included. 

The preparation of such clemency informa- 
tion is beset by one legal hazard and that is the 
requirement that all derogatory information 
derived from sources outside the record of trial, 
which is included in the review presented to the 
convening authority, must be brought to the 
attention of the accused and he must be afforded 
an opportunity to rebut, explain, or deny such 
derogatory information. His rebuttal, explana- 
tion, or denial must also be set forth in the staff 
judge advocate’s review.’ 

This hazard is a minor one as it has for many 
years been the practice of experienced judge 
advocates in the Air Force to confront the ac- 
cused with any such extra-record material. 
After all this information is collected and set 
forth, the judge advocate who prepares the re- 
view, as well as the staff judge advocate, sets 
forth a definite recommendation to the conven- 
ing authority concerning the sentence which 
should be approved and his own opinion of the 
possibilities of success attendant to rehabilita- 
tion and restoration of the accused. 

The staff judge advocate collects and pre- 
pares all this clemency data primarily for the 
use of his convening authority; however, this 
information, which forms a part of the staff 
judge advocate’s review and is forwarded as a 
part of the record of trial, is used by Boards of 
Review as a basis for clemency recommenda- 
tions which are made by them in every case 
which they review. The clemency data is again 
taken into consideration by an examining law- 
yer in the Examination Division of the Office 
of The Judge Advocate General and, if a posi- 
tive recommendation for clemency has at some 
point been made, the case is then extensively 
analyzed by the Clemency Section. 

Following this, the Chief of the Examination 
Division, together with his legal examination 
of the case, considers all of the clemency data 
and recommendations previously made and 
makes an additional recommendation concern- 
ing clemency action. The Director of Military 
Justice adds his recommendations and the case 
is presented to The Assistant Judge Advocate 
General, who adds his remarks to the file before 
finally presenting the case to The Judge Advo- 
cate General for his decision, including his ac- 
tion or recommendation to the Secretary of the 
Air Force with respect to clemency. 

The worth of this system cannot be exactly 
measured. It can be said that as a direct result 


1. United States v. Griffin, 8 USCMA 206, 24 CMR 16. 
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of careful clemency consideration on every ap- 
pallate level, many hundreds of airmen who 
might have, under some other system, been sent 
forth into civilian life with a stigma of a dis- 
honorable or bad conduct discharge branding 
tem forever, have instead been made into pro- 
ductive, efficient, law-abiding members of the 
Lnited States Air Force and have either con- 
tinued such honorable military service or have 
eirned an honorable discharge returning them 
to the civilian communities from which they 
cme originally. 


The collection and evaluation of clemency 
data has been easy and economical. I believe 
that its rewards have been very great. I believe 
that I can predict reliably the continuance of 
the present policy of collecting and using such 
data to the end that every airman, who is con- 
victed and sentenced to a punitive discharge, 
will receive careful and individualized consid- 
eration calculated to return him, whenever pos- 
sible, to a military or civilian community 
without the shame and disgrace of such a puni- 
tive separation and as a desirable and useful 
member of society. 





PLEADING GUILTY FOR A CONSIDERATION IN THE ARMY 


MAJOR GENERAL GEORGE W. HICKMAN, JR., USA 
JUDGE ADVOCATE GENERAL OF THE ARMY 


O* 23 April 1953, a letter from the Acting 
The Judge Advocate General of the Army 
was dispatched to staff judge advocates of 
major commands suggesting that in keeping 
with civilian practice the convening authority, 
if he so desired, might accept the offer of an 
accused to plead guilty for a consideration 
where the results of the agreement would be 
advantageous to both the accused and the Gov- 
ernment. Implementation of the suggestion 
was necessarily left to the discretion of general 
court-martial convening authorities. Whereas, 
prior to 1953, less than ten percent of the ac- 
cused in the Army who were tried by general 
court-martial pleaded guilty, approximately 
sixty percent plead guilty today and the great 
majority do so with an understanding that the 
convening authority will not approve a sentence 
in excess of a stated amount. 

Since 1953, the boards of review in the Office 
of The Judge Advocate General of the Army 
have been reduced in number from seven to four 
and the processing time for general court- 
martial cases has been substantially reduced. 
The accused who has pleaded guilty for a con- 
sideration has generally done so to his advan- 
tage by receiving a lesser approved sentence 


than if the case had been contested. Moreover, 
the reduced time required to complete appellate 
review results in the finalization of the case at 
an early date. The shortened record of trial, 
the reduced number of man hours required to be 
spent by court-martial members, witnesses and 
other required personnel at trial, and the need 
for fewer court reporters have resulted in eco- 
nomic benefits and a substantial saving of man- 
power. 

In developing the procedure currently used 
within the Army, care has been taken to assure 
that the rights of the accused are not circum- 
scribed. Generally, the facts surrounding the 
offense are presented to the court-martial by 
stipulation. Counsel for the accused also may 
submit matters in extenuation and mitigation. 
Thus the court-martial is in no way deprived of 
its function of adjudging an appropriate 
sentence. 

Now, after more than four years experience, 
it has been demonstrated that substantial bene- 
fits both to the accused persons and to the Gov- 
ernment have resulted from the Army practice 
of accepting the offer of an accused to plead 
guilty for a consideration. 
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THE ROLE OF THE CHAPLAIN IN MAKING MORE EFFECTIVE THE 
ADMINISTRATION OF NAVAL JUSTICE 


REAR ADMIRAL E. B. HARP, JR., USN 
CHIEF OF CHAPLAINS OF THE NAVY 


“We, the people of the United States in order to 
form a more perfect union, establish justice, insure 
domestic tranquility, provide for the common de- 
fense, promote the general welfare. . . .” 


HE CHAPLAIN, in his role of helping to 

make more effective the administration of 
justice, first comprehends this broad base; jus- 
tice, domestic tranquility, common defense, and 
general welfare. With this comprehension and 
his faith in the worth of man, he is well into the 
realm of an understanding and constructive 
service. 

The Chaplain will support the formula of 
“eommand-obedience”; or “leader-subordi- 
nate.” Inasmuch as military authority is for- 
mulated in regulations, directives and orders, 
he will promote military discipline—that 
mental attitude which renders obedience and 
proper conduct instinctive under all conditions. 

In addition, the Chaplain will reach men con- 
structively and assist them in mobilizing their 
moral and spiritual resources. Some occasions 
of exceptional nature will demand stern dis- 
cipline; for there are those who will understand 
no other language until they have learned re- 
spect for authority. Such an application of 
authority is a command’s spare tire, mounted 
for emergencies when accepted methods have 
gone flat and when there is no opportunity for 
immediate and fundamental corrections at the 
source. The Chaplain then must do more than 
comfort confinees, or cushion the shock of justly 
deserved punishment. He, with his command- 
ing officer, becomes a member of a team whose 
aim is rehabilitation within the framework of 
disciplinary punishment. 

In his relationship to military justice, the 
Chaplain cannot and does not trust to chance or 
wishful thinking. He is normally in a position 
to go beyond generalization and to know the 
man, to know the offense, and to discover the 


JAG JOURNAL 


cause. As exposure to temptation is not the 
cause of an indiscreet act, but one’s reaction to 
it, so the reactions of men to the unique situa- 
tions of Navy life are of concern to the Chap- 
lain. He must support the command in the 
verdict that is just and the punishment that is 
meted out, for this is beneficial both to the in- 
dividual so punished and to the general welfare. 

The Chaplain cannot, with clear conscience, 
allow a man to continue to be his own worst 
enemy—to fall victim of a profligate life that 
flouts valid authority. The Chaplain thus sup- 
ports the general policy that good conduct merits 
an award and bad conduct requires punishment 
and in his association with the offender im- 
presses him with his obligation to himself as 
well as what he owes to society. He should be 
a constant influence in behalf of the philosophy 
that the individual personality is always of 
supreme worth; that it is not what a person has 
that counts but what he is; not brains or brawn 
so much as heart; not genius so much as dis- 
cipline, thoroughness, honesty, and self-control. 

While he generally promotes the inclination 
to accept all justly deserved punishment as of 
individual and social benefit, he sometimes dis- 
covers that extenuating circumstances call for 
his use of whatever influence is his to temper 
justice with mercy. 

The Chaplain also serves as a guard-rail. 
He seeks to preserve men from those acts that 
plunge them into disciplinary involvements. 
He uses his influence to sublimate drives and to 
encourage men in the attainment of a high de- 
gree of self-realization. By living, teaching, 
and preaching the moral and ethical precepts 
revealed in the Word of God, the Chaplain helps 
to lead men to a true understanding of their 
real worth as men and thus to prevent the sub- 
version of their powers and energies in en- 
deavors which are nonproductive in the area 
of the common good. 
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LEADERSHIP AS RELATED TO THE APPLICATION 
OF MILITARY LAW 


REAR ADMIRAL CHESTER WARD, USN 
JUDGE ADVOCATE GENERAL OF THE NAVY 


This article is an adaptation of the substance of an 
eddress which Rear Admiral Ward has delivered to 
command and staff students at the Naval War Col- 
lege, Newport, Rhode Island. 


NE OF THE PRIME responsibilities of 

command is the administration of disci- 
pline; and discipline must be supported by law 
and tempered with justice. Discipline without 
-ustice defeats itself. It degenerates into regi- 
nentation based upon fear, destroys morale, and 
results ultimately in chaos. In the Navy, the 
ultimate sanction of both discipline and justice 
is the Uniform Code of Military Justice. 

The title “Uniform Code of Military Justice” 
is misleading. Many people have an idea that 
it is merely a new system of court-martial pro- 
cedure. They think of it and speak of it solely 
in those terms. Actually, it is the basis of the 
entire system of government of the military 
forces of the United States. The only thing that 
sanctions any order, any command, or any regu- 
lation in the Navy is the Uniform Code of Mili- 
tary Justice—“the Code.” 

The Code is our system of government; it is 
the support of everything that we do to run an 
effective Navy. The leaders of our Navy have 
to be familiar with it. It must not be misunder- 
stood. It is an instrument which command 
must use to establish discipline and promote 
morale. 

Here, we come upon a paradox. We could not 
have leadership without sanctions to back up 
the commands and orders of our leaders. But 
the higher the quality of the leadership, the less 
need there will be for the application of military 
law. Leadership is the answer—not courts- 
martial. 

The test of leadership is the personal loyalty 
that the leader commands. If a commander has 
to rely upon courts-martial to get his men to do 
what must be done, he has largely failed as a 
leader. The failure of leadership is frequently 
indicated by a high incidence of courts-martial, 
or even by a high incidence of nonjudicial 
punishment. 


I recall a ship of the Service Force, Atlantic 
Fleet, in which the incidence of nonjudicial 
punishment was 120% within a single year. A 
new commanding officer reported, and the in- 
cidence of disciplinary cases on the same ship 
during the next year dropped to 11%. Of course, 
we cannot necessarily blame the previous com- 
manding officer for the entire volume of disci- 
plinary cases, but the incidence of all types of 
punishment is certainly one highly significant 
index of leadership. Thus if you command a 
ship, one way to check up on the quality of your 
performance as commanding officer, is to com- 
pare the incidence of punishment in your com- 
mand with that in the Navy as a whole, or in 
other ships of your type. 

The bulk of the offenses against military law 
are the “absence” offenses. During World War 
II, some 85% of all military offenses were ab- 
sence offenses. That is one field in which leader- 
ship can be particularly effective in reducing the 
necessity for the application of military law. 

I have read much of the available material on 
leadership and it is all tremendously interesting. 
More important, however, I have also had the 
privilege and the advantage of talking with one 
of the truly great practitioner’s of military lead- 
ership in the world today—Admiral Arleigh 
Burke, United States Navy. I saw Admiral 
Burke walking down the corridor in the Penta- 
gon one day. He was deeply engrossed, as 
usual—bearing, as he does, the cares and re- 
sponsibilities of membership in the Joint Chiefs 
of Staff as well as those of the Chief of Naval 
Operations. He looked so troubled that I said, 
“Admiral, can I help you?” He put aside, for a 
moment, his concentration on some major prob- 
lem, looked at me and said: “Yes, you can. I 
want every member of the naval service to feel 
that his job is most important to the Navy. 
Will you help?” 

Now, I am sure that I am not the only person 
to whom Admiral Burke has made this state- 
ment, because that is his ambition. It summa- 
rizes his entire philosophy of leadership. And 
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it certainly made an impression on me. 
mediately went back to my office and wrote an 


article for our Navy lawyers. It was a short 
article—a little over one page—entitled “Law 
and the Navy’s Mission.” It ended this way: 
“Your job is important to the Navy.” I was 
asking our lawyers to take a sound new atti- 
tude—to be advocates of the Navy and for the 
Navy. 

To return to Admiral Burke’s statement, in 
his one sentence lies the answer to the absence 
problem: “I want every member of the naval 
service to feel that his job is most important to 
the Navy.” If you can make each member of 
the naval service feel that his job is a really 
important one in the Navy, he is not going to 
be absent without leave. He is not going to be 
“over the hill’ when he should be on the job. 

But there is a catch in this. It is not as easy 
as it may sound. You cannot just go up to 
Seaman Joe Zilch and merely say, “I think your 
job is most important to the Navy.” You may 
use words to that effect, but your actions have 
got to convince him that you are sincere about it. 

Take one of the Navy’s typical absence cases 
and relate it to our problem. The accused in this 
typical case was recruited as a nineteen- or 
twenty-year-old unmarried man. He has been 
in the Navy for a year or less. On boot leave, 
he married his high school sweetheart, who was 
17 or 18 years of age. He left her with her 
parents while he joined his first ship. He in- 
tended to bring her to his home port to join him, 
but he could not find adequate housing—and he 
could not have afforded it if he could have found 
it. He intended to take out an allotment for his 
wife’s support, but the red tape involved in get- 
ting a copy of his marriage certificate and put- 
ting in the necessary forms to the disbursing 
office delayed his doing so. Ultimately, he re- 
ceives a letter from his wife in which she says 
she is sick. She is pregnant; and she is having 
financial and family troubles. 

And what has our Navy man been doing? 
Well, the Navy has made him a mess cook, which 
he is darned sure is a waste of his talents. He 
has tried to see the disbursing officer to get his 
wife’s allotment started. The disbursing clerk 
has told him that nothing can be done until he 
produces the necessary supporting documents. 
He then tries to tell his division officer his trou- 
bles, but the division officer is so busy making 
out reports and doing paperwork that he says, 
“Go see the Chaplain. He can help you.” 

Our mess cook finally gets a week’s leave, and 
goes home. While he is there, his wife is hos- 


pitalized. He takes a job in an attempt to pay 
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their accumulated debts. Obviously, he does not 
make enough during his one-week leave to co 
much to help his family. At the expiration of 
his leave, he just stays home and continues 
working. 

Why didn’t he wire for an extension of leave? 
Well, the way he looked at it, why should he? 
He didn’t think it would be granted. His officers 
paid little or no attention to him when he was 
there in person trying to get help in his difficu'- 
ties. Does he have any sound reason to believe 
they will bend over backward to help him if he 
wires? 

After 60 or 90 days, he has things pretty well 
straightened out. Now, he feels that he can go 
back to the Navy—so he turns himself in. The 
chances are that he will be tried by a general 
court-martial. 

What about that case? Wherein could leader- 
ship have prevented a disciplinary problem from 
arising? 

If his division officer had taken some interest 
in him when our man reported to his ship—if 
the commanding officer had demanded that the 
division officer knock off some of that paperwork 
and get to know his men—the man’s serious dif- 
ficulty could have been avoided. Actually, in 
too many cases these boys are ultimately given 
a court-martial when they might better have 
been given a little advance understanding and 
sympathetic help. A little understanding and 
interest might very well have kept that offense 
from occurring. And make no mistake about 
it: most of these offenders are just boys. I 
would guess that Navy and Marine Corps wide, 
we have in brigs and retraining commands about 
6,000 men. I’m proud to say that this number 
is a mere fraction of one per cent of our total 
Navy-Marine Corps population. But it is a 
tragic thing that 62 out of every hundred in our 
brigs are only from 17 through 20 years old. 

I heard and saw one of Bishop Sheen’s tele- 
vision programs not too long ago. He was talk- 
ing about “Law and Love.” He said that if you 
had love, you did not need law. To illustrate his 
point, he said: “Is there any law that requires 
a man to give his girl an engagement ring when 
they become engaged?” He went on to say that 
there is no such law, but that a man gives a ring 
out of love—that when you have love, you do 
not need law. 

I would not wish, of course, to be understood 
as advocating Bishop Sheen’s engagement-ring 
type of love between a commanding officer and 
his men. In our Navy situation, however, a 
leader’s interest in his men supplies the element 
that will so frequently make law or an applica- 
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tion of law unnecessary. You must be inter- 
ested in your people! Personally interested in 
them. And you must make them understand 
how their jobs fit in as an important contribu- 
tion to the Navy’s fulfillment of its missions. 

What is the test of a naval officer as a leader 
of men? I do not mean what is the test of a 
ereat strategist or a great naval statesman, but 
vhat is the test of success as a leader? The 
great leader is the one whom men will follow 
and for whom they will give up their lives if 
recessary. That is the real and the ultimate 
t2st of leadership. 

But what will induce a man to risk his life 
for his commander? Well, here we come upon 
another of those strange paradoxes which we 
seem to encounter in dealing with human beings. 
Only a person who has a real reason for living 
‘vill willingly give up his life for a cause. Great 
leaders are the ones who are able—by their ac- 
‘ions, by their attitudes, and by their personali- 
\ies—to project to their men the fact that they 
ire important to their division, to their ship— 
ind to the Navy; and that they therefore have 
an important mission in life. When, by your 
actions as well as words, you make them recog- 
nize their importance to their ship and to the 
Navy, and have thus given them their reason for 
living—then, and only then, are they willing to 
obey—cheerfully and with winning zest—com- 
mands that take them to the risk of almost 
certain death. 

When you get a man so convinced of the im- 
portance of his personal job and mission that 
he will do that, you certainly have a man who 
is so convinced of the importance of his mission 
that he will not be absent from his command 
without leave. He knows that his ship and the 
Navy need him. He feels that he belongs. Once 
we generate that feeling in a command, the ab- 
sence offenses drop off and there is practically 
no need for the application of military law ex- 
cept in those rare instances where there is a 
criminal act which would be a crime anywhere— 
in civilian life as well as in the Navy. 

The application of military law is, of course, 
much more difficult than the application of any 
civilian-type law. You have seen the scales of 
justice. On one side of the balance we have the 
rights of the individual; and on the other side 
we have the need for the protection of society. 
in the military situation, we must somehow add 
a third arm to that balance of justice. The 
complexities are increased as in piloting an air- 
craft over driving an automobile. A third 
limension is added. In addition to the rights of 


the individual and the protection of society, we 
must consider the morale, discipline, and the 
effectiveness of the military service. Otherwise, 
our entire military system may fall and fail in 
its mission. 

We are undergoing a revolution in the mate- 
rial which the Navy uses. We have all seen the 
change-over from oil to nuclear propulsion, 
from guns to missiles, from subsonic to super- 
sonic aircraft speeds, from gunpowder to atomic 
warheads. All of this new material is magic, 
but it still takes people to use it. Unfortunately, 
people have not improved as radically as our 
weapon systems. Our machines are magic, but 
our people are still human—still prone to human 
error and subject to human frailties. Because 
we have only men to man our fantastic new 
materiel, and only officers to lead them, the task 
of leadership is ever more difficult. 

A leader must create the high state of disci- 
pline and the high state of morale and readiness 
essential to deterring war—and, if the aggres- 
sor starts one, to win it—not merely fight it. 
He has certain instruments of leadership to 
assist him in this task. One of these instru- 
ments is his lawyer, and the commander must 
know how to employ his lawyer effectively in 
doing his job as a leader. Another of the com- 
mander’s instruments of leadership is the Uni- 
form Code of Military Justice. He must be 
familiar with the Code and be able to employ it 
intelligently in carrying out his responsibilities 
as a leader. 

The great resentment with which many pro- 
fessional naval officers first greeted the Uniform 
Code of Military Justice was caused by their 
feeling that it deprived them of a part of their 
authority as a leader. It did not! Under the 
Code, the commander is still the commander. 
He is just as much the commander as he was 
under the Articles for the Government of the 
Navy. Although his nonjudicial punishment 
power is technically reduced—and we are trying 
to get that restored—none of his authority or 
responsibility was shifted or substantially cur- 
tailed. True, the Code requires that lawyers 
perform certain services for the commander— 
but notice that those services are rendered for 
the commander, not instead of or in place of 
the commander. 

Can a Navy lawyer convene a court? 
that is the commander’s prerogative. 
lawyer conduct mast? No; that authority lies 
only in the commander. Can the lawyer even 
convene an investigation or a court of inquiry? 
No; there, again, it is the commander’s preroga- 
tive. Can a Navy lawyer decide that a man 


No; 
Can the 


DECEMBER 1957-JANUARY 1958 








should be court-martialed, or that he should not? 
No; that too is a command decision. After a 
case has been tried and reviewed, can the com- 
mander’s lawyer exercise clemency? No; be- 
cause it is only the commander who has that 
authority and responsibility. 

All the Code asks of you, with respect to your 
lawyer, is that you listen to his advice. It does 
not require you to adopt his advice. If you did 
adopt his advice blindly, you would soon lose 
stature as a leader. You would certainly lose 
stature as a leader in the eyes of your lawyer. 
Once informed of the law, the commander is in 
a position to offer justice—and justice breathes 
life into law. 

What kind of justice do you, as a commander, 
want to administer to your command? All the 
justice that I know, I have learned from great 
commanders. When I reported to one of these 
great leaders as his staff legal officer, he was able 
to state his philosophy clearly, and in a very few 
words. He said, “Ward, I want justice adminis- 
tered in my command exactly the way I would 
want other commanders to treat my sons who 
are in their commands.” And he did have sons 
in other commands in the Navy. 

Did that mean that he wanted soft justice? 
Not atall. Asa great commander, he knew that 
soft justice is completely self-defeating. It is 
bad for the Navy because it is bad for discipline 
and bad for morale. Members of the naval com- 
munity are discouraged if slackers and wrong- 
doers are not brought up sharply, promptly, and 
fairly. You would spoil this commander’s sons 
if you dealt out soft justice—so he does not want 
soft justice. 

On the other hand, does the commander want 
hard justice for his sons? Obviously not, be- 


DIGESTS... 


(Continued from page 8) 
proof he could use in his review of the case to determine 

the guilt or innocence of the accused. 
The United States Court of Military Appeals held: 
“After careful consideration of the staff judge advo- 
cate’s advice to the convening authority, we are con- 
strained to conclude that it clearly implies, if it does not 
directly say, that the test to determine the sufficiency 
of the evidence is whether there is evidence to support 
the findings of the court-martial. This test is incorrect. 
In United States v Grice * * * [8 USCMA 166, 23 
CMR 380], we held that under the Uniform Code the 
convening authority is not limited to the ‘restrictive test 
reserved to appellate tribunals. He must be satisfied 
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cause there again the purposes are defeated, 
The individual is injured and the service is in- 
jured, because morale falls with hard justice. 

What that commander wanted was unde;- 
standing justice—and he, out of his experience 
in command, was able to furnish that humaa 
and naval understanding. There, again, interest 
was taking the place of law. Here was a com- 
mander who knew that, if he and his officers 
were sufficiently interested, he would need very 
little application of naval law. He knew that 
it was not necessary to throw the book at a boy 
the first time. This was one of the tenets which 
formed a part of his day-to-day operational po!- 
icy. He expressed it very inelegantly, but with 
real force. He said, “If he is a louse, he will be 
back in our hair again, and we can give it to him 
then.” And believe me, he did! The second time 
was one time too many. He was always willing 
to give a boy a break the first time, but a repeti- 
tion of the same offense showed him with what 
type of individual he was dealing. 

The Golden Rule says, “Do unto others as you 
would have them do unto you.” But this com- 
mander wanted to do unto others as he would 
have other commanders do unto his own sons. 
He would ask more for his sons, of course, than 
he would ever ask for himself. He was going 
the Golden Rule one better. That was the type 
of justice he wanted for his men. 

Here was a commander who knew how to use 
the Uniform Code of Military Justice for the 
benefit of both his men and the Navy. And he 
also knew how to use his lawyers to achieve jus- 
tice. That is the real challenge of command in 
the field of law and justice. 

The achievement of justice is leadership in 
action. 


in his action that the accused is guilty beyond a reason- 
able doubt.’ 

“Here, as in the Johnson case, [8 USCM 173, 23 CMR 
397], the Government has appended to its appellate 
brief a certificate from the convening authority to the 
effect that when he reviewed the case he was ‘con- 
vinced * * * beyond reasonable doubt’ of the accused’s 
guilt. In the light of all the circumstances of the 
case, however, we think that our disposition here should 
be the same as that in Johnson.” 

The decision of the board of review was set aside 
and the Court directed that the case be returned to 
another competent reviewing authority for further pro- 
ceedings under Articles 61 and 64 of the Uniform Code 
of Military Justice. U.S. v. Jenkins, 8 USCMA 274 
24 CMR 84. 
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SEAGOING NAVY'S GREATEST OPPORTUNITY FOR “TAPECUT” 
PRETRIAL AGREEMENTS AS TO GUILTY PLEAS EXTENDED TO SPECIAL COURTS-MARTIAL 


SECNAVINST 5811.1 of 11 September 1957 ad- 
vised convening authorities of general courts- 
martial of their authority to make pretrial 
agreements to reduce charges and/or to mitigate 
punishment in cases where the accused pleads 
guilty. A major command reports that the use of 
this instruction has cut courtroom hours by more 
than sixty-six per cent in each case. The conser- 
vation of manpower resources expended in pris- 
oners and guards; the savings of time and the 
reduction of paper work in the trial and review of 
cases; the reduction in both pretrial and post-trial 
delays; the consequent reduction in brig time for 
offenders not properly classified as criminals; and 
the potential savings of millions of dollars in naval 
appropriations are obvious. 

SECNAVINST 5811.2 of 17 December 1957 ex- 
tends the area of pretrial agreements to include 
special courts-martial. Since these couris-martial 
constitute a much larger proportion of the Navy’s 
trial work than do general courts-martial (approxi- 
mately 10 to 1), this instruction will afford even 
greater opportunities to reduce our brig popula- 
tion, conserve manpower and money, and improve 
the administration of military justice in the Navy. 
Properly used it will reduce the number of “not 
guilty” pleas in special courts-martial. This will 
materially aid in relieving the burden placed on 
the entire officer structure of seagoing commands 
in the preparation, trial, and review of this type 
of court-martial. 

As in SECNAVINST 5811.1, SECNAVINST 5811.2 
ensures that every right guaranteed to an accused 
will be safeguarded and that the province of the 
court in adjudging what it considers to be an 
appropriate sentence will not be invaded. 

The instruction is as follows: 


“SECNAV INSTRUCTION 5811.2 
17 December 1957. 

From: Secretary of the Navy 

To: All Ships and Stations 

Subj: Pretrial Agreements as to Guilty Pleas 
in Special Courts-Martial 

Ref: (a) SECNAV INSTRUCTION 5811.1 of 
11 Sep 1957, Pretrial Agreements as to Guilty 
Pleas in General Courts-Martial 

Encl: (1) Memorandum of Pretrial Agreement 


1. PURPOSE. The purpose of this instruction 
is to enlarge the area of pretrial agreements as 
expressed in reference (a) to permit convening 
authorities of special courts-martial to make 
pretrial agreements to reduce charges and/or 
to mitigate punishment in cases where the ac- 
cused pleads guilty. 


2. DISCUSSION. Under the provisions of the 
Uniform Code of Military Justice it is legal and 
proper for the convening authority to make a 
pretrial agreement as to charges and specifica- 
tions upon which the accused will be tried 
and/or the maximum sentence which will be 
finally approved by the convening authority if 
the accused pleads guilty. Special courts-mar- 
tial represent a substantial amount of the trial 
work in the Navy. It is felt, therefore, that 
pretrial agreements extended to special courts- 
martial will afford additional opportunities for 
advanced planning, savings in money, and man- 
power, and a more expeditious administration 
of justice. 

3. ACTION. Convening authorities of special 
courts-martial will take the necessary action to 
ensure that the rights of accused persons are 
fully protected in cases where there is a pre- 
trialagreement. To that end the following pro- 
cedure shall apply: 

a. The offer to plead guilty must originate 
with the accused and his counsel. The pretrial 
agreement proposed by the accused must be per- 
sonally signed by the accused and must be wit- 
nessed on behalf of the accused by his counsel. 
In those cases wherein the agreement contem- 
plates a punitive discharge, if counsel for the 
accused is not a lawyer within the meaning of 
Article 27 (b), Uniform Code of Military Jus- 
tice, additional counsel so qualified will be made 
available to the accused unless specifically 
waived by the accused. Such additional coun- 
sel will advise the accused relative to the pre- 
trial agreement and will also witness the signa- 
ture of the accused thereon. 

b. The pretrial agreement proposed by the 
accused will be submitted to the assigned trial 
counsel who will conduct arrangements as to 
the offer and make recommendations to the con- 
vening authority with respect thereto. 
Whether or not the convening authority enters 
into such an agreement is a matter within his 
sound discretion. If entered into by the con- 
vening authority the pretrial agreement must be 
personally signed by him. The sentence which 
will ultimately be approved by the convening 
authority pursuant to the agreement should, 
under all the circumstances of the particular 
case, be appropriate for the offense. 
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c. Practices which would be improper in cases 
where no pretrial agreement is involved must be 
scrupulously avoided. The offer of the accused 
to plead guilty will not be accepted if the Gov- 
ernment has reason to believe that the evidence 
which it will be able to produce at the trial will 
be insufficient to convict. Unreasonable multi- 
plication of charges which might tend to per- 
suade the accused to enter into a pretrial agree- 
ment shall be avoided. Furthermore, an ac- 
cused shall not be induced to plead guilty to a 
lesser included offense by preferring more 
serious charges where the evidence indicates 
that a lesser charge is more appropriate. 

d. Under no circumstances will the court be 
officially informed of any negotiations between 
counsel and the convening authority on the sub- 
ject of a pretrial agreement; of any such agree- 
ment existing at the time of trial; or of any such 
agreement made and later rejected by the ac- 
cused to permit a plea of not guilty. Precaution 
shall also be taken to prevent the court, insofar 
as possible, from obtaining unofficial knowledge 
of the foregoing. While a pretrial agreement 
should not be referred to at the trial by the ac- 
cused or his counsel, its existence will not pre- 
clude the accused from presenting matter in 
mitigation and extenuation and counsel for the 
accused has a continuing duty, despite such an 
agreement, to represent the accused before the 
court as to the sentence. 

e. In all cases where there is a pretrial agree- 
ment, followed by a guilty plea of the accused, 
the agreement in a form substantially similar 
to enclosure (1) shall be included as an enclo- 
sure to the convening authority’s action on the 
record of trial. 

‘'s/ Thomas S. Gates, Jr. 
Secretary of the Navy 


MEMORANDUM OF PRETRIAL AGREEMENT 


UNITED STATES 


Name 


Rate/Rank 


Serial/Service No. 

ene On ee eee Lem the accused in a 
special court-martial, do hereby certify that for good 
consideration and after consultation with my Counsel, 
that I agree to enter a voluntary plea of GUILTY to the 
charges and specifications listed below, provided the 
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sentence as approved by the convening authority wi'l 
not exceed the sentence hereinafter indicated by me: 

That it is expressly understood that for the purpose 
of this agreement the sentence is considered to be in these 
parts, namely: the punitive discharge, period of confine- 
ment or restraint, the amount of forfeiture or fine, and 
reduction in rate or grade; 

That should the court award a sentence which is less, 
or a part thereof is less than that set forth and approved 
in the agreement, then the convening authority, accord- 
ing to law, will only approve the lesser sentence; 

That I realize that if this agreement includes a puni- 
tive discharge I am entitled, for the purpose of the agree- 
ment only, unless specifically waived by me, to consult 
with and be advised by a qualified lawyer within the 
meaning of Article 27 (b) of the Code. I hereby (re- 
quest) (waive) the services of a qualified lawyer prior 
to the execution of the agreement; 

That I am satisfied with my Defense Counsel in all 
respects and consider him qualified to represent me in 
this Court-Martial; 

That this offer to plead guilty originated with me and 
my Counsel; that no person or persons whomsoever, have 
made any attempt to force or coerce me into making this 
offer or in pleading guilty; 

That my Counsel has fully advised me of the meaning 
and effect of my guilty plea and that I fully understand 
and comprehend the meaning thereof and all of its at- 
tendant effects and consequences; 

That I understand that I may withdraw this plea at 
any time before sentence but not after sentence is 
adjudged; 

That I understand this offer and agreement and have 
been advised that it can not be used against me in the 
determination of my guilt on any matters arising from 
the charges and specifications made against me in this 
Court-Martial. 

GUILTY PLEA 


CHARGES PREFERRED BY ACCUSED TO: 


Article # 
i. 
5. 
3. 


Description Article # Description 


Maximum sentence to be approved by Convening 
Authority: 


_ 


. Punitive Discharge (Character of and if on probation, 
terms thereof) 

. Confinement or Restraint (Amount and Kind) 

. Forfeiture or Fine (Amount) 

. Reduction to (Rank or Grade) 


m CO DO 


NS i a st a ee ee 
Name of Accused Date and Place 


NS 8 eee 


(Defense Counsel; Name; Date and Place; Statement 
of Qualification where appropriate. ) 
SS ee 

(Additional Defense Counsel when used; Name; Date 
and Place; Statement of Qualification.) 

From: Convening Authority 

To: Defense Counsel 

Via: Trial Counsel 

The foregoing agreement is (approved) (disapproved). 


Signature, Rank, and Title of Convening Authority 
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THE DOCKSIDE COURT 


CAPTAIN MACK K. GREENBERG, USN 


REDUCTION in military manpower and 

a curtailment in military spending was 
recently announced. The announcement car- 
ried with it an exhortation by the Secretary of 
Defense to continue an aggressive search for 
savings in defense spending—but without re- 
cueing combat effectiveness. 

For the Navy, the announced reductions mean 
tiaat fewer personnel will be available to main- 
tin the combat effectiveness of our naval forces. 
Measures must therefore be taken to reduce 
some of the collateral duties of the unrestricted 
line officer in order that combat effectiveness 
may be maintained at a high level. 

The extensive development and refinement of 
military justice since World War II have under- 
scored one fertile field in which it would be 
wrofitable to explore for possible reductions in 
‘he administrative burden borne by the line of- 
‘ficer—especially the line officer afloat. That 
‘ield encompasses the preparation and trial of 
courts-martial. 

A commanding officer afloat has, as his ulti- 
mate aim, the building and maintaining of a 
lighting ship—a winning ship—from the ingre- 
dients given him for that purpose. One of the 
ingredients is equipment. The commanding of- 
ficer must have some technical knowledge of the 
equipment he employs if he is to operate a mod- 
ern warship. The other ingredient of the fight- 
ing, winning ship is men. Essentially, the com- 
manding officer is a leader of men. As such, he 
seeks to attain that ideal state of discipline which 
exists as a corollary to maximum efficiency and 
high morale. 

Today’s rapid advancement and improvement 
in equipment—missiles, electronics and the 
like—taxes the abilities and the intellectual re- 
sources of the most proficient and capable of our 
naval personnel. The personnel ingredient, 
however, has not advanced or improved at the 
same pace. Actually, the constant turnover of 
personnel has added, as never before, to the 
problems that beset a commanding officer. In 
all too many instances, men (and officers too) 
are more interested in their RAD dates than 
they are in contributing to the efficiency and 
morale of their commands. One obvious and 
inescapable result of this misplaced emphasis 
(self-centered attitude) has been an increase in 
the disciplinary problems of command. In 
many instances, the disciplinary infractions are 


of such a nature as to require or warrant dispo- 
sition by court-martial. 

To the inexperienced, the machinery of justice 
often appears to be a confusing, complicated 
system. Court-martial procedures may seem to 
the layman to be an overly formal ritual with 
no basis in logic: 

“He is guilty, isn’t he—so why go through 
the falderal of a trial?” 

These people forget that in the military the 
court-martial is the forum where mien are tried 
and either acquitted or convicted. They forget 
that legal procedures, over the centuries, have 
developed and evolved toward a most worthwhile 
goal—the reliable determination of facts and, 
from those facts, the achievement of a just ver- 
dict. Lastly, these people forget that even a 
plea of guilty requires a finding of guilty by the 
court. 

Today, a court-martial is an adversary pro- 
ceeding which requires trained advocates both 
for the prosecution and for the defense. Any 
compromise with this requirement is nothing 
less than a departure from the high ‘professional 
standards expected of the Navy and of every 
individual naval officer. Any compromise with 
this requirement is a departure from the 
administration of true justice. 

In a special court-martial, court members, too, 
must have more than a chance acquaintance 
with the law if they are to turn in a creditable 
performance of their sworn duties. It is not 
without reason that the average officer, when 
ordered to perform court-martial duties, ap- 
proaches this collateral assignment with a great 
deal of trepidation. The reason is quite ap- 
parent. The practice of law—and the conduct 
of a court-martial ‘is nothing else—is a profes- 
sion requiring careful preparation, continuous 
application, diligent study, and thorough re- 
search. Witness the great body of interpretive 
law that has developed since the Uniform Code 
of Military Justice was enacted in 1950! 

In civilian life, control over admission to law 
practice is one of the hallmarks of the profes- 
sion. The organized Bar, in collaboration with 
the courts, sets the standards for admission. It 
prescribes and enforces the Canons of Ethics 
which guide lawyers in the practice of their 
profession. The number of applicants who fail 
of admission to the bar is a strong indication of 
the superior ability of those who survive the 
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weeding-out process by passing the rigorous 
professional and character examinations. 

In the military service, practice before special 
courts-martial is open to all. Perhaps the exi- 
gencies of the service require such arule. This 
is all the more reason, however, for those who 
find themselves prosecuting or defending courts- 
martial to maintain a constant and acute con- 
sciousness of their responsibilities. No longer 
can an officer, in good conscience, try a case with 
knowledge garnered solely from the Manual for 
Courts-Martial. Court decisions, in some in- 
stances, have invalidated provisions of the Man- 
ual. Other decisions have restricted its appli- 
cation. It taxes the time and the ability of the 
full-time lawyer to read and absorb all of the 
interpretive law contained in the twenty-four 
volumes of Court-Martial Reports to date. How 
can the busy line officer be expected to stay on 
top of all this material? 

There is nothing magic about the study of 
law. If shipboard personnel were constantly 
engaged in court-martial work, there is little 
doubt that, in time, they would become proficient 
practitioners. Court-martial work on board 
ship, however, is happily an infrequent affair. 
The proficiency which would result from con- 
stant practice is therefore absent. Correspond- 
ence courses, and even attendance at the School 
of Naval Justice, are no substitute for a legal 
education. 

A study conducted by the Judge Advocate 
General in 1953 revealed that the average special 
court-martial, from preliminary inquiry to the 
convening authority’s action, took approxi- 
mately forty-four man hours: 


Average 
rank or Hourly Average time 
Action grade wage required* 

Preliminary inquiry and LT $3.62 4 hours. 

drafting of charge 

sheet. 
Typing charge sheetand YN2 2.09 2 hours. 

related papers. 
Appointing of court CDR 4.65 15 hour. 
Signing, swearing, refer- LCDR 4.14 % hour. 

ring, and _— serving 

charges. 
Preparation for trial LT(2) 3.62 4 hours each. 
Trial LT (6) 3.62 3 hours each. 
Preparation YN2 2.09 8 hours. 
Review by legal officer LT 3.62 1 hour. 

(law specialist) of the 

convening authority. 
Review by convening CDR 4.65 2 hours. 

authority. 

*This does not include time spent by personnel in their personal prep- 


aration. 


Whether these figures apply today—and even 
whether they were accurate at the time—is not 
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the issue. The fact remains that many officers 
and men must take time away from their pri- 
mary military duties to engage in the practice of 
a profession completely foreign to their principal 
training and mission. The training and educa- 
tion of a naval officer is such that, plunged into 
the practice of law, he is inclined to resist what 
he may believe to be unnecessary technicalities, 
such as the rules of evidence. To a command 
that becomes involved but infrequently, a court- 
martial is an ordeal for all concerned. Are the 
pleadings in due form? Are the preliminary 
papers in order? Are the trial proceedings in 
keeping with the prescribed requirements? Ai] 
of these questions continuously haunt the infre- 
quent practitioner. 

In a large percentage of cases tried by court- 
martial, the men standing trial are young and 
have never before seen a court-martial. For 
that matter, they have never before seen any 
court in action. Their experience with our mili- 
tary courts-martial will undoubtedly color, for 
the rest of their lives, their opinions of our law 
and its administration. If they see that the 
business of the court is conducted in an efficient, 
dignified, and impartial maner, and that verdicts 
and sentences are reached only after a full, fair, 
and complete presentation of facts—they cannot 
help but regard both the Navy and the adminis- 
tration of justice with the respect that is their 
due. 

If, on the other hand, men standing trial see 
courts poorly conducted—if they get the impres- 
sion that they have not had a full opportunity to 
present their side of the case, or if the court is so 
conducted that it fails to impress them with its 
impartiality—tthey may forever carry with them 
a mistrust and a contempt for military justice, 
as wellas forthe Navy. We must not forget that 
the requirement of having to stand trial is an 
ordeal in and of itself—an ordeal not soon to be 
forgotten. 

A system which would relieve shipboard offi- 
cers of the burden of having to master the highly 
technical art of conducting a court-martial, and 
which at the same time would preserve to com- 
mand its responsibility and function of main- 
taining discipline, is available through the 
vehicle of a Dockside Court. 

The proposed Dockside Court will be nothing 
more than a service facility. It will belong to 
noone command. Rather, it will be the judicial 
arm of all shipboard commands who wish to 
avail themselves of the service. For ships of 
the destroyer class and below, which normally 
do not convene courts-martial until they reach 
port, this should be especially attractive. No 
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longer will the convening command need to de- 
pend on other commands for sufficient court 
personnel to man a court-martial. 

The Dockside Court will be manned by per- 
sonnel, selected by the Judge Advocate General, 
who are experienced in court-martial procedures 
and techniques. These will include personnel 
experienced in drafting charges and specifica- 
tions, along with experienced trial counsel, de- 
fense counsel, and court reporters. The plan 
contemplates the establishment of a panel of 
court members. The availability of experienced 
personnel to serve in each capacity will protect 
not only the rights of the individual, but the 
rights of the Navy as well. 

How will it work? A comparison between 
the present and the proposed procedures will 
facilitate explanation. 

a. Present Procedure. Seaman Jones, at- 
tached to a DD, commits one or more offenses 
which, in the opinion of the Commanding Offi- 
cer, warrant trial by special court-martial. To 
try Jones on board ship means tying up five and 
possibly six of the ship’s officers. There will 
have to be a trial counsel, a defense counsel, and 
«a minimum of three court members—with pos- 
sibly a fourth to provide for the eventuality of 
challenge. In addition, the services of the ship’s 
legal officer (not a lawyer) will be required in 
drafting the charges and specifications. One or 
more of the ship’s yeomen will be needed to take 
and transcribe the record. All in all, a very 
substantial number of the ship’s available man- 
hours are going to be consumed in seeing that 
justice is done. 

b. Proposed Dockside Court Procedure. 
Each shipboard command desiring to avail it- 
self of the services of the Dockside Court will 
periodically be furnished with a list of the trial 
counsel, defense counsel, and court members 
assigned to the Dockside Court. Each com- 
manding officer will convene his own special 
court-martial, using the nominees submitted. 
In actuality, all commands will be appointing 
the same personnel. The command, as a train- 
ing measure, would be free to add additional 
court members or to appoint assistant trial or 
defense counsel depending upon the availability 
of his personnel. A commanding officer desir- 
ing to use his own ship’s personnel to make up 
the majority of the court membership need only 
name them in the order appointing the court. 
Under the Dockside Court procedure, the facts 
and circumstances surounding the offenses com- 
mitted by Jones would be made available to the 
Pleading Section of the Dockside Court. A 
charge sheet covering the offenses, based on the 


available evidence, would be prepared and de- 
livered to the commanding officer. The formali- 
ties of the mast having been observed, the com- 
manding officer could direct Jones to be tried by 
special court-martial and could refer the case 
to the Dockside Court previously appointed by 
his own hand. 

One officer from the command, serving as a 
coordinator, would arrange for trial dates, the 
appearance of witnesses, the production of docu- 
ments, and the like. In the hands of experienced 
personnel, the trial would proceed with dispatch. 
The clerical staff attached to the Dockside Court 
would prepare the record of trial and would 
deliver it to the commanding officer for his action 
on the record. Since the court would have been 
convened by the commanding officer, he would 
retain control of the accused and could take 
proper action on the record. He could exercise 
clemency as he might consider it warranted. 
While all of these legal procedures are in prog- 
ress, the ship’s officers would be free to carry out 
their primary duties, adding to their production 
and proficiency as line officers. 

For those commands which might wish to 
transfer an offender prior to trial, without hav- 
ing to convene the court-martial as outlined 
above, a command line similar to that of a re- 
ceiving station command could be available. 
For ships leaving port for extended duty outside 
the continental United States, this would con- 
stitute an effective method of handling offenders 
who could not be tried during the period the ship 
was in port. 

There are many advantages to a Dockside 
Court. The following are readily apparent: 

(1) Most important of all, the Navy would be 
making the most effective use of its manpower. 

(2) Discipline would be promoted, because the 
delay presently encountered in preparing for 
trial, conducting the trial, and preparing the 
record—all usually performed by inexperienced 
personnel who must plod their way painstaking- 
ly through the ordeal—would soon disappear. 
It is most certainly true that “Justice delayed is 
justice denied.” It has been well said that it is 
not alone the severity of the punishment that 
counts but the certainty and immediacy of it. 
The Dockside Court procedure would contribute 
to the effectiveness of punishment by guarantee- 
ing its immediacy. 

(3) Greater uniformity of punishment would 
be possible due to the stability and the experience 
of the court-martial membership. This advan- 
tage, in and of itself, makes the Dockside Court 
a worthwhile experiment. 
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Dockside Courts could be established at major 
port activities under the direct supervision of 
the local District Legal Officer. In the Norfolk 
area, for one example, COMSERVLANT, the 
fleet’s general-court-martial authority—physi- 
cally located in the immediate vicinity of the 
piers—could supervise the Dockside Court. 

There is one important caveat. For Dockside 
Courts to be effective, they must be adequately 
staffed. But such staffing can be accomplished 
with an over-all saving of manpower and funds 
for the Navy. 


At first glance, the Dockside Court seems ‘o 
be a radical departure from present practice. 
General court-martial offenders, however, aye 
handled in just this way. 

Those who are truly concerned with the 
prompt and efficient administration of justice 
will readily perceive that the proposed Dockside 
Courts, properly administered, can do much to 
alleviate present delays in the administration cf 
justice. At the same time, and of equal impor- 
tance, they would free shipboard officers for the 
devotion of increased time to their primary 
missions. 





NAVAL RESERVE LAW PROGRAM INFORMATION 
THE ROLE OF THE NAVAL RESERVE LAWYER 
CAPTAIN ROBERT A. FITCH, USN 
ASSISTANT JUDGE ADVOCATE GENERAL (PERSONNEL, RESERVE & MANAGEMENT) 


The Naval Reserve lawyer has an important role in 
rendering professional legal services to the Naval Es- 
tablishment and thus he has an important part in the 
program to improve and speed the administration of 
justice in the Navy. This is true whether he is on active 
or inactive duty. Today, more than one-third of the law 
specialists on active duty in the Navy’s legal organiza- 
tion are Reserve officers. 

The importance of the Reserve lawyer’s contribution 
is not lessened by the fact that he may be on inactive 
duty. The Navy’s readiness and ability to take on 
additional legal and administrative burdens in time of 
war or national emergency is largely dependent upon 
the loyalty of inactive Reserve lawyers who, at great 
personal sacrifice, take the time to keep up their qualifi- 
cations for active-duty assignments. Inactive Reserve 
lawyers also perform vital services by representing the 
Navy in claims, investigations, and other matters and 
by assisting in many programs such as the Navy legal 
assistance program. Never has so much been given the 
Navy by so few, for such little reward, as Reserve law- 
yers. Their devotion to the Navy is truly magnificent. 

Reserve lawyers who have maintained their affiliation 
with the Naval Reserve through participation in the 
Naval Reserve Law Program and scheduled training 
sponsored by the Judge Advocate General are qualified 
and ready to assume active-duty billets in the event of 
war or national emergency. As in World War II, when 
nearly 14,000 lawyers served as general service line 
officers, Reserve officer-lawyers are, by virtue of their 
civilian background and varied experience in business 
and professional pursuits, ably qualified for duty in 
many other fields in addition to those dealing exclusively 
with discipline and the administration of military 
justice. 

tecognizing that the lawyer’s versatility and adapt- 
ability enhance his value to the Navy, the Judge Advo- 
cate General believes that training for Reserve lawyers 
should be as broad and as varied as facilities and budget- 
ary limitations will permit. Plans to expand the cur- 
rent curriculum of Reserve law companies during Fiscal 
1958 have been seriously curtailed due to budgetary 
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restrictions; however, this consideration will not defeat 
efforts to broaden the scope of training within the limits 
of current appropriations. Opportunities for active- 
duty training with pay have also been curtailed but 
plans are being formulated to provide attractive and 
varied active-duty training without pay which will fully 
compensate those officers who are unable to obtain pay 
billets. 

The type of training conducted at the West-Coast 
Law Seminar, which was recently held at San Francisco, 
typifies the broad professional training which is con- 
templated for inactive Reserve lawyers. This seminar, 
which was attended by some eighty lawyers from all 
parts of the Western United States, and which was an 
unqualified success, covered Admiralty and Prize Law, 
Claims and Investigations, and the Federal Tort Claims 
Act, as well as selected subjects in military justice. 
Future seminars will be devoted to a wide range of 
subjects in the military-legal field which have not been 
covered in other scheduled training. 
~ In conjunction with the West-Coast Seminar, a repre- 
sentative of the Judge Advocate General visited all of 
the Reserve Law Companies on the West Coast for the 
purpose of becoming better acquainted with their prob- 
lems and to exchange ideas for the improvement and 
expansion of the Reserve Law Program. These visits 
have resulted in numerous constructive suggestions 
which will be implemented to the fullest extent possible. 
Present plans call for a representative of the Office of 
the Judge Advocate General to contact many of the 
Reserve Law Companies in other parts of the country 
during the remainder of Fiscal 1958. 

Membership in the Reserve Law Program, after a 
lapse of several years, is on the increase and it is antici- 
pated that additional law companies in several naval 
districts will be established in the near future. A survey 
of Reserve officer-lawyers throughout the United States 
was recently completed and has resulted in the dissemi- 
nation of information on the location of officers which 
will be of assistance to individual law companies in 
bolstering membership. 
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DESERTION AFTER COTHERN’S CASE 


COMMANDER H. H. BRANDENBURG, USN 


“An absence of seventeen days, or seventeen 
juonths or seventeen years, is only an absence— 
though its probative value may be great—and 
it is not a substitute for intent.” 3 


ITH THESE WORDS, the United States 

Court of Military Appeals, on 19 July 
1957, made the most drastic change in military 
justice since it opened its courtroom doors in 
May, 1951. The decision in Cothern’s case did 
this by injecting into the trial of a strictly mili- 
‘ary offense a civilian notion of what amount of 
proof is “enough.” It thus overturned a stand- 
ardized procedure for proving desertion which 
has been a fixture in the American military 
scene since the earliest days of our military es- 
tablishment. It voided the specific, controlling 
provision of the Manual for Courts-Martial. It 
required the rehearing or reversal of scores of 
desertion convictions which were in the review 
pipeline. It necessitated a reestimate of the 
situation by the Secretary of the Navy, the Chief 
of Naval Personnel, and the Judge Advocate 
General. And it thus produced ALNAV 28: 


“As a result of the Cothern case, a desertion conviction 
cannot be sustained if the only repeat only evidence of 
the specific intent to desert is the period of absence, re- 
gardless of its length. In preferring a charge of deser- 
tion and recommending trial thereon, it is therefore 
essential that there be some other evidence of an intent 
to desert. Article 10, UCMJ, applies to this situation 
and if this additional evidence of an intent to desert is 
not reasonably and speedily available, the accused should 
be tried for unauthorized absence only.” 

It is not too much to say that, by this bold 
stroke, this vexing problem of desertion has 
been liquidated. That problem had two facets— 
the justice side and the administrative side. 

The justice aspect lay simply in a firm impres- 
sion—shared by many participants in the court- 
martial process—that, in desertion cases gen- 
erally, justice was not being done. The catalyst 
of injustice was seen to be the Manual provision 
which the Court struck down in Cothern’s case: 


“If the condition of absence is much pro- 
longed and there is no satisfactory explana- 
tion for it the court will be justified in infer- 





\. United States v. Cothern, 8 USCMA 158, 161, 23 CMR 382. 


ring from that alone an intent to remain 
absent permanently.” MCM, 151, par. 164a. 


This prolonged-absence rule effectively made 
a deserter out of many a sailor whose only real 
offense was unauthorized absence for 60 days 
or more. If he chose not to testify to explain 
his absence, the rule devoured him. If he tried 
to explain, he found that what seemed to him to 
be a “satisfactory explanation” was far from 
satisfactory to the five or more court members 
on the other side of the table. Other men, how- 
ever, whose conduct was no more meritorious 
but whose fluency and demeanor as witnesses 
were more persuasive, won acquittal at their 
trials. Still others had the luck to have their 
records of trial reviewed by certain more sym- 
pathetic boards of review which reversed their 
convictions for insufficiency of proof. 

Starting with the first full year of operation 
under the Uniform Code of Military Justice, the 
interplay of these and other factors produced 
the following results: 


Desertion Cases—Results of Trial and Review 


Conviction 
Desertion Conviction Acquitled disapproved 


Year charges by court by court* by CA 
1852 (USN) ....---. 177 125 52 4 
G.. 9) —aee 84 62 22 sf 
1988 (USN) ..-...- 1,408 699 709 27 
a 1,357 720 637 21 
1954 (USN) -_------ 996 518 478 14 
‘(| 1,162 721 441 13 
1955 (USN) -.----- 449 270 179 6 
(ee 903 523 380 17 
1986 (USN)... .--- 519 293 226 Zz 
OS) a 638 375 263 Ti 
Percent of | Percent of 

Conviction conviction charges 

disapproved reversed finally 

Year by B/R by B/R proved 
1952 (USN) -_---- nee 23 11 55 
UE encns 14 25 48 
1953 (USN) ____._-_- 62 9 43 
3) ener 118 16 42 
1934 (sm)... ...... 21 4 48 
_ @e)......-.... 81 11 54 
Ge (Us) ........~- 8 3 57 
ae ans 67 11 48 
1956 (USN).______-- 24 8 51 
(>) ee 44 12 50 


*These were convicted of the lesser included offense, unauthorized 
absence. 
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The requirement that intent to desert be 
proved by evidence of something more than a 
mere unauthorized absence is causing a sharp 
drop in the number of desertion convictions. If 
this drop is a just result—and it is—the conclu- 
sion seems inescapable that the convictions 
tabulated above indicate a substantial lack of 
uniformity of justice. The liquidation of the 
prolonged-absence rule as a breeding place for 
this lack of uniformity thus stands as the great 
reform of the Cothern decision and ALNAV 28. 

The administrative aspect of the desertion 
problem has been immense. Locating and ob- 
taining the service record; holding a pretrial 
investigation ; providing counsel for the accused 
at the pretrial; processing the pretrial investi- 
gation up through the recommendation for trial 
by general court-martial; checking out any 
possible psychiatric angles; accommodating the 
defense preparations through continuances for 
interviews, correspondence, and depositions; 
subpoenaing witnesses; convening the court 
with member assignments rotated among avail- 
able officers; coping with the reporter problem; 
conducting the trial; checking the record for 
verbatim accuracy; preparing the staff legal 
officer’s review, the convening authority’s action, 
and the promulgation—all of these have been 
expensive, time-consuming, and manpower- 
consuming chores. 

In most long UA’s, the ALNAV 28 approach 
will greatly reduce the burden of these legal 
chores. Administratively, this will result in 
substantial savings in time, manpower, and 
money. 

A typical court regularly handling a large 
volume of absence cases was able, at peak effi- 
ciency, to try and process about twenty-three 
desertion cases a month. This flow of cases 
occupied almost the full time of two prosecution 
and three defense attorneys, one law officer, 
seven officer court members, one assistant staff 
legal officer as a reviewing officer, two court 
reporters, two transcribing typists, and one 
court orderly. The part-time services of the 
convening authority, his chief of staff, the staff 
legal officer, the brig psychiatrist and other brig 
personnel, and the pretrial investigating officer 
and counsel were also required. And about fifty 
percent of all of the time, effort, and material 
devoted to this work was expended in an abor- 





tive effort to prove desertion, when a plea of 
guilty to UA could have been had in the first 
place. 

Even the fifty percent of the cases in which 
desertion convictions were obtained and finally 
approved cannot be shown to have had an appre- 
ciably greater deterrent effect upon potential 
offenders than would have resulted from an 
equal volume of unauthorized absence convic- 
tions. The difference between the finally ap- 
proved sentences of deserters and those of long 
absentees was negligible. The bad conduct dis- 
charge was almost standard for both.2 Most 
Navy boards of review applied the rule that one 
year’s confinement was enough for a youthful 
deserter with a previous good record and a con- 
trite heart. Clemency actions in numerous 
cases apparently followed the same general 
theory, especially in cases in which proof of in- 
tent to desert was not overly impressive. The 
going rate of ultimate confinement for most de- 
sertion offenses was thus reduced to the maxi- 
mum for unauthorized absence—one year. 

A number of economy-minded convening au- 
thorities were accordingly lead, with a great 
deal of logic, to abandon the charging of deser- 
tion, where the only evidence was an unauthor- 
ized absence of less than 120 days. This was a 


bonanza for absentees who returned or were 
returned to the right command. It was a calam- 
ity for those who returned or were returned to 


other commands. Above all, it was not wniform 
justice under the Code. 

This is the administrative cul de sac from 
which the Cothern rule and ALNAV 28 have 
smashed open an exit. The way is now clear to 
a more uniform management of the absentee 
problem—and to substantial savings of Navy 
funds and setoden manpower. 


2. Punitive discharge figures for all offenses, Navy and Marine Corps, 


Percent 
DD DD 
68 1.6 
76 2.3 

During the same years, finally-approved desertion convictions 
were: 


BCD 


Giese ceecwduncawgteeuencncbonueasesuoemem =~» ty 338 

Pit tae win a ah. ati pies tien aba inlaid aria anak taita del geod 695 
It thus appears that, even if it should be assumed that desertion 
was the only offense in the book in 1955, only 76 deserters out of a 
total o ived a DD. 
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